Part B 3 Questions
IRAC – Marcus v. 3 Houses
Issues
The three issues in this case are:
i) Can Marcus recover 300 from Elsie, which she said she would pay but the offer was given after the task was done?
ii) Whether Marcus can terminate the counter offer after acceptance to validate the offer at the first place?
iii) Can Marcus accept the cheque of 35,000 and can further recover remaining 35,000 from Gary?
Rules
For a contract to be established, there shall be agreement, intention and consideration. A valid agreement is established when a person makes an offer and that offer is accepted by the offeree. Consideration shall be of value against which both party enter into a contract and the existing public duty of the either party will not amount to valid consideration. Consideration must not be past, something only done for reason other than promise will not be valid consideration for promise.[footnoteRef:1]  [1:  Roscorla v. Thomas (1842)] 

Unconscionability bargain claimant must show that he was at a disadvantage and the defendant must know of this disadvantage. If the defendant uses the knowledge of disadvantage, to victimize the plaintiff, plaintiff can seek a remedy[footnoteRef:2]. [2:  Earl of Chesterfiel v Janssen (1751) 2 Ves Sen 125, 157; 28 ER 82, 10] 

Performance of the contract that that falls short of the terms agreed upon by the contracting parties will constitute a breach.


Application
Marcus act of fixing the smoking chimney for Elsie was against the request made by Elsie, which lacked the offer. At the time of service, there wasn’t any consideration either therefore, the contract cannot be said to be established when Marcus started performing the job. After completion of the task, Elsie said she would be 300, but at this time consideration was missing and consideration must not be of past. Though it’s a public duty of a purchaser to pay for the service, but in the case Marcus was ready to provide service without consideration.
Safina being a jeweller had a knowledge that the cost of necklace was only 500. As she used her knowledge to trick Marcus into accepting the necklace instead of payment of 300, she victimized him and does meet all the elements of Unconscionability bargain. She never told Marcus that the cost of necklace was only 500, and he entered into the contract without having an independent advice which was very unfair for him.
If Marcus rejects the offer of Joan (Gary’s mother) of partial payment as a complete payment, he can sue Gary for a breach of contract as he fell short of the terms agreed upon. Marcus also had done a complete job with standard quality, which won’t encourage partial payment as a remedy, and he is entitled to receive complete payment.

Conclusion
Marcus cannot recover from Elsie as there wasn’t any contract formed.
Marcus can recover from Safina by claiming Unconscionability bargain and seek a remedy of restitution, because Safina was unjustly enriched with the transaction and Marcus 
[bookmark: _GoBack]In case of Gary, Marcus needs to deny Joan’s offer of partial payment and sue Gary for the breach of contract. He will be entitled to complete payment.

Reference:
Earl of Chesterfiel v Janssen (1751) 2 Ves Sen 125, 157; 28 ER 82, 10
Roscorla v. Thomas (1842))
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